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introduction

FProsecutors wielo extraordinary power inthe

criminal legal sysiem. How they exercise their

power can be the difference between fairness and
ineguality, justice and corruption, and a commuity
with faith iri its iustice system or one that feels
betrayed by it. Recently, newspapers across the
country have featured elected prosecutors who
have failed to use this authority ethically. and in
many cases, have evern engaged inillegal behavior in
order to win convictions. In New Orleans. elected
District Attorney Leon Cannizzaro issued fake
subpoenas, repeatedly hid evidence showing that
his office had made deals with informant witnesses.
and failed to turn over crucia! materials to defense
lawyers in a timely manner—jeopardizing
convictions, pubiic safety, and the trust of voiers. in
Orange County. California, elected District
Attorney Tony Rackauckas has ied an office
embroiled in scandals involving a secret jaithouse
informant program. the suppression of evidence,
and falsified testimony. Last year. then elected City
of St. Louis prosecutor. Jennifer Joyce, defended a
prosecutor in her office who had no fewer than 25
misconduct allegations. Earlier this year in
Memphis, Shelby County District Attorney Amy
Weirich faced formal disciplinary proceedings after

the Tennessee Supreme Court concluded that she

withheid kevy evidence from the defense in a murder

trialand made improper arguments during her
closing statement. This kind of misconduct has

devastzfing resulfs on people’s lives

These disturbing stories and news reports came

fromdiverse jurisdictions across the country. We

decided it was important 1o inv
pehavior was isolated to these places ana peopie—
or even just to a few incidents - or whether it was

part of pattern and practice of misconduct that runs

Marion County
Attornevy Ed
Bull deciines to
turn a 14-year-
oldgirlintoa
sex offender
for “sexting...

Manhattan
D.A. pledges to
curtail
prosecutions of
subway fare
jumpers, but
it's
complicated

in Minneapolis,
a fatal police
shooting raises
important
questions
about bady
cameras,

Multnomah DA
quietly
imposes
significant
poiicy citange
concerning
police use-of-
force...

55Years
Behind Bars

Albuguergue
prosecutor
fired after
evidence
destroyed in
rape case



e review of every av

ale court opinion dealing with
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Caiifornia, Louisiana. Missauri, and Tennasces from
January 1, 2010 to December 31. 2015 We
reviewed these apinions ta determine whetner the
Court made a finding of prosecutarial misconduct.
whether it found such misconduct to be harmfuito
the defendant, and whether the court reversed the
conviction or provided some other form of relief.
This data provides critical insight into whether
elected prosecutors in New Orieans, Memphis,
Orange County. and the City of Saint Louis engage
in, or oversee offices that engage in, more
misconduct than other offices throughout their

states.

What we found is noteworthy - these four
prosecutors, and the peopie who work with them.
have repeatedly violated their constitutional and
ethical duties, shattering the lives of the defendants
and their families. This report examines some of this
misconduct and compares therate at which it
occurred with the rate that it occurred in other
jurisdictions in these states. We measured the total
number of misconduct findings for each jurisdiction
inthese four states, the total number of reversals,
the total number of misconduct finding per capita®,
andthe total number of reversals per capita™ All of
these jurisdictions ranied first in their respective
state onat least one of these four metrics, and ail of
themranked in the top five for at l=ast two out of
four of the metrics, making them distinct outliers in

their states

1. Amy Weirich. Shelby County, Tennessee {2011

- Current)
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fisconduct Rank &1 outof 95

nties

Reversal Ranig a3 outof 95

Misconduct Rank Per #10 out of 95
Capita* counties
Reversal Rank Per #4 out of 95
Capita’ counties

Amy Weirich has been a prosecutor in the Sheiby
County District Attorneyv General’s office since
1991.[1] and she has been the Shelby County
District Attorney since 2011.[2] In the time periad
we reviewed, the Shelby County District Attorney
General's Office had the highest number of
miscanduct findings—with more than adozen—and
themostreversalsin Tennessee. Adjusted for
poputation, out of the 95 counties in Tennessee. 89
percent had fewer misconduct findings per capiia
than Shelby. and 94 percent of counties had fewer
rriisconduct-based reversals per capita. Leaders set
the tone for an organization, and alook intc Amy
Weirich's own record of misconduct, illustraies why

Memphis cannot shake its misconduct problem.

The scopeof misconduct inthe office has incli:ded
offenses such as failing to disclose relevant
evidence tothe defense, known as a Brady vioiation,
as well as inappropriate conduct and statements

during trial,

Weirich committed two different types of
misconduct in acase involving a defendant named
Nowra fackson who was accused of kitling her
mother.[3] The misconduct was so egregious thzat
the Tennessee Supreme Court overturned

in 2014, and chided Weirich

iy by making
ntfiammatory comments anout Jackson s

constitutionaliv protected decision not o testify

i



impropriety of any comment 4pon a

I, B} ol oy car O S,
not at ali clear why any prosecutor

woLld venture intothis forpidden territory.[4]

Unifartunatety, that was not the only misconduct

e

hat occurred during the case. Under the
Fourteenth Amendment, the government has an
ironclad duty todisclose exculpatory material -
knrown as Brady evidence - to the defense prior to
trial. Despitenumerous defense requests for that
material. the government withheld an inconsistent
statement by its star witness which suggested that
e had fabricated key pieces cf his testimony -
namely. his testimony placing Jackson at the crime
scene duringthetimethe murder occurred. This
was particularly damaging given the witness's status
as an alternative suspect in the murder and the
government's lack of any direct evidence

implicating Jackson.[5]

in December 2015.the Board of Professional
Responsibility recommended that the Tennessee
Supreme Court issue a public censure against
Weirich.[6] The Tennessee Board of Professional
Responsibility also filed a supplemental petition for
discipiine based onthe Brady violation and
Weirich's failure to exercise appropriate diligencein
reviewing statements and making disclosures to the

defense team. [7] In March of this vear. the Board

dismisced thedisciplinary petition and issued a

arivate reprimand.[8]

fackson's case was not the first time Weirich had
been warned about making inappropriate and
inflammatory comments during trial. In a 2004

capital murder trial. Weirich utilized her opening

e 1t torepeatedly call the co-defendants
greeq aNgd evil, usINg tat phrase a total or 21t
times in the opening and ciosing arguments. The

Tenness

e Court of Criminal Appeals reminded



trial. Weirich again engaged in ar “improper”

argurment, blaming the defendant for requiring
jurors to expend “time and trouble” onthetrial - a
commerit meant to bias the jury against the
defendant[10]

In 2004, in a separate case. Weirich accused a man
named Vern Braswell of kiiling his wife. Braswell
claimed he choked his wife during kinky. consensual
sex but that she was alive, although not feeling well,
when it was over and eventualiy died that night
while in the tub. As the prosecutor and defense
attorney delved through Weirich's files while
preparing for the post-conviction case, they made a
troubling discovery — a suspicious sealed manila
envelope with asticky note on it containingthe
phrase "Do not show defense,” initialed “A.P.W."[11]
The original prosecutor on the case was none other
than Arny P. Weirich. The post-conviction
prosecutor then asked Weirich for permission to
open the manilaenvelope.Sometime later. the
envelope disappeared. The defense has requested a
new trial. In 2014, during a hearing on the matter,
Woeirich claimed bothignorance and lack of

memaory, “Tilf there were such an envelope and there

were such a notation, no, | don't recall doing that
and that was not and i< not my nractice "[12] The

case is <till pending.[13]

Inyetanother case. the Sixth Circuit Court of
Anpeals reversed a conviction i a death penalty
case after Weirich failed to disclose that one of the
main witnesses was paid for her cooperation inthe

companioit federal case.[14] Although Weirich

claimed sive did not know about the payment, under
the Constitution Weirich had 2 ciuty to discover and

disclnse this information nrior to triaif 15]



7 teon Cannizzaro, Orieans Parish, Louisiana

{2008 - Current}

Misconduct Rank #1outof 64
parishes
Reversal Rank #1 out of 64
parishes
Misconduct Rank Per #1 out cf 64
Capita”* parishes
Reversal Rank Per #2 out of 64
Capita* parishes

Leon Canstizzaro, Jr.,wasfirst elected in 2008 as the
Orleans Parish District Attorney. He won reelection
in 2014 and his current term expires in 2320.
Cannizzaro aiso spent five years as an Assistant
District Attorney. Cannizzaro's tenure as DA has
been marked by major controversies, especially
constitutional violations in a number of serious and
high profile cases. Based onour research. Orleans
Parishranks number one inthe state of Louisiana
for total number of misconduct findings. for total
number of reversals. and for the total number of
misconduct findings per capita. it comes in second

for total number of reversals per capita.

Orleans hasiaongheen a hotbed for prosecutorial
misconduct. Several famous U.S. Suprerme Court
cases have addressed misconduct, particulariy
Bradvyia!ztions. by Orleans Parish nrosecutors.
including Kyles v. Whitiey, Connick v. Thompson. and
Smith v. Cain. ’

Unfortunately, under Cannizarro's leadership, the
cffice has carried on in that tradition. Cur research
turned un 20 instances ot misconduct ranging from

hiding the existence of plea deals with witnesses to



fhe systemic pras

irned a capital mu
conviction after Orleans Parish prosecutors {aike d

'

o disciose at irial "3 videotaped interview

prosecutors in whicl: the state’s centrat witness
contradicts her testirnony on significant poirts. [16]
Theprosecutors aise withheld evidence about a
pieadeal it struck with one of the testifying
jailhouse informarits. The informant’s pi=a deat was
characterized by the judge as “the deai of the
century.” because thestate had dropped the
informant’s armed robbery charge even though he
previously pled guilty to it and received a 15 vear

sentence.[17]

The Orleans Parish District Attorney’s Cffice
continued its pattern of withholding plea deals in
Jamaal Tucker's murder trial. The government’s first
two attempts at conviction ended in mistrials, one
after ajudge biasted the DA’s office for "piaying
games” and spurning a court order todisclose a
state’'s witness's rag sheet.[18] The State secured a
conviction in the third trial. but the parties
eventually agreedtodismissitafterit became clear
that the government did not disclose plea deals for
two eyewitnesses. Worse yet, one witness had told
the jury that he was testifying “out of the goodness
of {his] heart” and that the “"Orieans district
attorney can't do nothingforme” - a claim that rang
faise when a Lafayette Parish prosecutor aliowed
him to “withdraw his guiity plea to an armed
robbery. citing phone conversations that the
prasecutor had with Orleans Parish District
Attorney Leon Cannizzaro."[19]) The other witness
had dr.ug possession charges reduced” and “ended
up receiving 80 days of jail time rather than a
potentiai sentence of 40 years in prison [20] On the
clay Cannizzaro was scheduled totestify at 5 post

trial hearing abnut the nhone call with thet afavette



ot for anew trial{21] When asked why

i
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in yet ancther case. this one involving an attempied

rmurder charge against Henry Bruer. Cannizzaro's

ize waited until mid-trial to disclose that the only
eyewitness had made a deal withthe State. When
asked toexplain the deiay, Cannizzaro blamed the
defense: “The defense attorneyhasto request
linformation on the existence of adeal], and if he
doesn’t, we'renotobligated to giveitto him.”[23]
Cannizzaro’'scomments reflect either a total
misunderstanding of the law or an intentional
attempt to obfuscate. A prosecutor has aduty to
turnover Brady material in atimely manner
irrespective of whether the defense asks for it.[24]

The jury acquitted Bruer.

Shiortly after tnat, the U.S. Supreme Court
overturned Juan Smith’s conviction because of
Brady violations committed by the office.[25]
Cannizzaro’s office inherited Smith’s case from an
earlier administration and defended Smith's
conviction throughout the appeilate process even
though Orleans prosecutors suppressed evidence
that the single eyewitness had told investigators
before trial that he could not identify the shooter.
During the oral argument at the US. Supreme
Court, the justices took the arguing prosecutor "to
the woodshed."[26] with Justice Elena Kagan asking
whether Cannizzara's office "ever consider{ed] just

confessing errorin this case "[27]

2 Tony Rackauckas, Orange County, California
{1998 - Current}



Misconduct Rank

Reversal Rank

Misconduct Rank Per

Capita™

Reversal Rank Per

Capita” counties
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any Rackauckaswaseiected in 1998 asthe
District Attorney of Orange County, California.
Previously, he served for ter years inthatofficeas a
prosecutor. If he runs for reelection in 2018, he will
havetoaface questions about the 58 allegations of
misconduct launched against his ¢ffice between
1997 and 2009."[28] Those allegations have
continued in the ast several years, during which his
office has been embroiled in nurnerous scandals.
Thie Grange County District Attorney’s office
ranked in the top five among ali California counties
for the totai number of misconduct findings (3rdj.
the total number of reversals {2nd}, and for the most
misconduct findings per capita {5thj, and it ranked
first for the most reversals per capita. The scope of

the misconduct has been wide-ranging,

in 2015, a judge removed the entire Orange County
District Attorney’s office from a capital murder case
invoiving defendant Scott Dekraai after finding that
Rackauckas knew that “Orange County Sheriff's
Department deputies violated the rights of in-
custody defendants by coilecting illegally obtained
confessions withthe use af dubiousinformants, hid
exparory evidence o aid prosecutors and lied
under oath when questioned about the tactics."[29]
“After a period of what can at best be described as
benign negiect cancerning the actions of his law-
enfurcement partners” the judge wrote “the
istrict attorney cannct o will notmthis case
compiy with the discovery orders of this court and

the related constitutionai and statutory mandates
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known about it for years.”[31]

That samevyear. in People v. Henry Rodriguez. the

same judge again slammed the office, expressing “no
deoubt” that Rackauckas' team "conspired against
Rodriguez’s fair trial rights” when prosecutors were
“instructed’ to ‘refrain’ frem giving defense lawyers

recordscof {1 snitch rewards."[32]

In November 2015, agroup of legal experts,
respected professors, and former prasecutors
wrcte aletter asking then U.S. Attorney General
LorettalLynch toinvestigate the Orange County
District Attorney's office. veriting “it is fair to say
that the criminai justice systern in Orange County is
in astate of crisis: charges in extremely serious
cases have been reduced or dismissed: violent
crimes—including murders-—have gone entirely
uninvestigated!: todate. four law enforcement
officers haverefused to testify in pending criminal
matters, citing their Fifth Amendment privilege
against self-incrimination; and at least one
prosecutor has been found by a court to have given

‘incredible’ testimony under o

v More troubling

still, this alt appears to be the tip of the iceberg "{33]

In December of 2016, the Department of Justice:
arinounced that it had opened a civil rights
investiegation of the office that, among other things.
“will seek to determine whether the district

‘attorney’s office committed systematic violations of

ment dye process

ula nave substantiafly

promises ot ientency thatw

=

undermimed the credibilitv of the informanis’ trial

testimony. [ 34]
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52015 g Kackaudd

/s the OC DA
arudder."[35] un

prosecutors in the office had developed “a win at ail

that "inmar

s,a”[36} and emphast

Rackauckas "a certain ambivalence has de
about making suggestions or expressing concerns
because. ofteri times. ‘nothingever happens or

changes.”'[37]

4. Jennifer loyce. City of St. Louis, Missouri {2000
- 2014}

Misconduct Rank #ioutof 115
jurisdictions
Reversal Rank #loutot 115

jurisdictions

Misconduct Rank Per #Zoutof 115

Capita” iurisdictions

Reversal Rank Per #4 outof 115

Capita* jurisdictions

Jennifer Joyce joined the City of St. Louis Circuit
Attorney’s Office as arAssistant Circuit Atiorney in

1994 and was elected as Circoit Attornev in 2000.

She did nct seek re-election in 2014.[38] and in
2017 Kim Gardner became the Circuit Attorney.
Gardner. who previously worked as a prosacutor
under Joyce from 2005 to 201G, won the election in
part by pledging to pursue significant reforms.[39]
Joyce's tenure was marred by serious misconduc
The jurisdiction ranked first in the state fo

nuitthes of misconduct findings and rever:

krow whether Gardner wili all



misconduct W continue, or institute sericus refurms

LIS SR |
3¢ promised,

While i office,

personaily e

misconduct and regulariy defended misconduct
committed by prosecutors who had worked in the
office before her tenure. Our research found six
instances of risconduct between 2010 and 2015,
ranging from hiding evidence from the defense to
grassly inappropriate behavior aimed at ittegaliy

influencing aiury.

In 2013. the Missouri Court of Appeals chastised
Joyce personaliy for making highly inappropriate
statements on Twitter about adefendarnt in arape
trial, saying that the behavior threatened to "taint
the jury and restilt in reversal of the verdict."[40]

“

The courtwas “especially troukled by foyce’s timing
because broadcasting such statements immediately
before and during trial greatiy magnifies the risk
that a jury wilt be tainted by undue extrajudicial
infiuences.”[41] Joyce expressed noregret about
her behavior. remaining “unrepentant andeven

buoyed by the court of appeals’ ruling.”[42]

Thereis alsosignificant evidence that Joyce
repeatedly broke a Missourilaw that requires
prosecutors te disclose to defense counsel the
contact information for the State's witnesses that
will testify at a hearing or at trial.[43] Accerding te
the Missouri Caurt of Appeals. Joyce “has aiong-
standing practice. dating back some ter years, o
deleting this [contact] information from police
reports...before providingthereports to defense
counsel.”[44] The Missouri Court of Appeals catled
Joyce's defense of the practice “completely devoid
of any facts whatsoever,” [45]) and ordered her to

“stop immediately."[46]

in addition to misconduct committed under her
watch. Jovee's office reneatediv defended

misconduct a

4 unetnical behavior committed by
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feathrow for the 19% 1 murders of Ho
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2 {48] but eventually won a

anexeculion date in 2

reversal of his conviction because prosecutors had

that the police had coerced his confession by
violently beating hira. Muaoss also allegedly counseled
nolice officers tc "omit” several abservations
initially included in the police report.[49] Daspite
evidence of this egregicus misconduct, Joyce fought
to uphold the tainted conviction. and then plecdged
to aggressively re-prosecute Clemons and seek the
cleath penaity once again [50] Anew triai is
scheduiedtobegin in January of nextyear, unless

Kim Gardner pursues a different outcome.[51]
Conclusion

The prosecutors in these jurisdictions. all of whom
are elected officiais. arc imbued with the pubiic's
trust. And each and every one of them has violated
it, not just on one or two occasions, but repeatedly
They have iliegally concealed important evidence
from the defense, made highly unethical statements
and arguments. and committed other types of
misconduct that undermines the integrity of
criminal convictions in serious cases, and of the
justice system itself. Prosecutors are tasked not just
with seeking convictions, but also with seeing
justice done.[52] Our research shows that these
prosecutors are failing in this task in very serious
ways. They havesomeof highest rates of
misconduct and reversals in their respective states.
it is ciear that the méchanisms for accountabiiity
ave currently insufficient when a prosecutor breaks
the law. A robust discussion about how to improve

accountahility and to address these injustices is
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ilable on Westiavv. Ve
reviewed these opinions o determine whether the
Court made a finding of prosecutorial misconduct,
whether it found such misconduct tobe harmfulte
the defendant. and whether the court reversed the
conviction or provided soime other formofrelief
We measured the total number of misconduct
findings for each jurisdiction in these four states,
the total number of reversals. the total number of
misconduct finding per capita®, and the total
number af reversals per capita.” {"Our per capita
calculation is weighted to take into account several
related factors, including total population size,
population disparities across jurisdictions, and the
rarity of judicial findings of misconduct in generat.]
Our rankings are accurate to the bestofour

kncwiedge based on availabie data.
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